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Qpi nion by Cissel, Adm nistrative Trademark Judge:
On April 30, 1998, applicant applied to register the mark

"SPORTSMAN S CUT" for what were subsequently identified by

anendnent has "neat based snack foods,” in Class 29. The
original identification-of-goods clause had read: "jerky and
ot her snack food." The basis for the application was

applicant’s assertion that it possessed a bona fide intention to

use the mark in connection with these goods in comrerce.
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The Exam ning Attorney refused registration under Section
2(d) of the Lanham Act on the grounds that applicant’s mark, as
used in connection wi th neat-based snack foods, so resenbles two
regi stered nmarks, owned by different entities, that confusion is
likely. The registered marks are "SPORTSMAN S M X, " which is
regi stered® (with a disclaimer of the word "M X") for a "mixture
of dried fruits and shelled, roasted or otherw se processed
nuts," in Cass 29; and "SPORTSMAN S, " which is registered? for
"processed neats and potato salad,” in Cass 29.

Responsive to the refusal to register, applicant argued
that confusion is not likely with either of the cited regi stered
marks. I n support of this position, applicant submtted
information retrieved froma tradenmark database concerning
thirteen marks, each used with food itens in Class 29 or O ass
30, which consist of or include the word "SPORTSMAN S" or
"SPORTSMEN S" and whi ch have either been registered or for which
applications to register are pending. Applicant argued that the
exi stence of these applications and regi strati ons denonstrates
that "SPORTSMAN S" is weak in trademark significance.

The Exam ning Attorney was not persuaded by applicant’s

! Reg. No. 1,183,123, issued on Dec. 22, 1981 to Hoody Corp. based on a
clai mof use since Feb. 1977; conbined affidavit under sections 8 and
15 recei ved and accept ed.

2 Reg. No. 2,103,293, issued on Cct. 7, 1997 to the partnership of
Warren, Barbara, Jeffrey and Tinothy WI| based on a claimof use
since July 28, 1973.
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evi dence or argunment, and with the second Ofice Action, he
made the refusal to register final with respect to both of the
cited registrations. Attached to the final refusal were copies
of printouts fromOfice records of eighteen registrations
wherein the listed goods include both "nuts" and "jerky." Each
registration is based on use in commerce. Sone of these
registrations also list dried fruits as well as other types of
meat - based snacks. The Exam ning Attorney argued that this
evi dence denonstrates that the goods specified in the instant
application and sold under the mark "SPORTSMAN S CUT" are
closely related to dried fruit and nuts, which are the goods
listed in the cited registration for "SPORTSMAN S M X. "
Responsive to the final refusal of registration, applicant
present ed additional argunment that confusion is not |ikely.
Submitted in support of applicant’s contention that
"SPORTSMAN S" is weak in trademark significance was a copy of a
printout froman electronic tel ephone directory search show ng
174 listings for people having the surnanme "Sportsnan."”
Applicant’s additional argument and evi dence of surnane
significance of "SPORTSVMAN' did not persuade the Exam ning
Attorney to withdraw the refusal to register. Applicant then
filed its brief, the Exam ning Attorney filed his brief, and
applicant filed a reply brief. Applicant did not request an

oral hearing before the Board.
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Based on careful consideration of the argunents and
evi dence of record in this application, we hold that both of the
cited registrations constitute bars to the registration of
applicant’s nark.

Qur principal reviewng court has identified the factors to
consider in resolving whether confusion is likely in a given
case. Chief anong these are the simlarity of the marks as to
appear ance, sound, neani ng and commercial inpression, and the
simlarity of the goods. In re E. 1. DuPont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). If we are left with
any doubt as to the likelihood of confusion, such doubt nust be
resolved in favor of the prior user and regi strant, and agai nst
the newconer, who has a duty to select a mark which is not
likely to cause confusion with trademarks already in use.

Bur roughs-Wel | cone Co. v. Warner-Lanbert Co., 203 USPQ 191 (TTAB
1979) .

Confusion is likely between applicant’s "SPORTSMAN S CUT"
mark for neat-based snack foods and the cited "SPORTSMAN S M X"
mark for dried fruits and nuts because the marks create simlar
commerci al inpressions and the goods with which they are used
are related. The word "SPORTSMAN S" is suggestive, as applied
to both the goods set forth in the application and the cited

registration. It suggests that these food itens may be
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appropriate for use by sportsnmen, e.g., hunters or hikers may
take these products with theminto the field as snacks.

Applicant’s argunment that the primary significance of
"SPORTSMAN S" is that of a surnane is not well taken. Wile
there may be a relatively small nunber of people whose | ast nane
Is "Sportsman,” as this word is used as a trademark in
connection with the goods set forth in both the application and
the cited registrations, the suggestive connotation of
" SPORTSMAN S" clearly applies.

Applicant’s argunment that the third-party registration
information it submtted establishes that "SPORTSMAN S" is weak
In trademark significance is also unpersuasive. It is well
settled that third-party registrations have little weight on the
questi on of whether other marks, considered in their entireties,
are likely to cause confusion. The existence of such
regi strations is not evidence of what happens in the
mar ket pl ace. They are not evidence of use of the marks depicted
t hereon, so they cannot establish that the consum ng public has
becone so famliar with common conponents of themthat
purchasers | ook to other elenents in order to distinguish anong
such marks. Lilly Pulitzer, Inc. v. Lilli Ann Corp., 376 F.2d
324, 153 USPQ 406 (CCPA 1967). Moreover, as the Exam ning
Attorney points out, neither he nor the Board is bound by the

deci si ons of other Exam ning Attorneys concerning the
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registrability of other trademarks, nor does the existence on
the register of marks which are likely to cause confusion wth
each other justify registration of yet another mark which is
likely to cause confusion. 1In re National Novice Hockey League,
Inc., 222 USPQ 638 (TTAB 1984). Each case nust be deci ded on
its owmn record and nerits.

Applicant’s mark conbi nes the suggestive term " SPORTSVAN S"
Wi th the descriptive, and hence disclainmed, word "CUT." The
regi stered mark conbi nes the sane suggestive termwth the
descriptive, and hence disclained, word "MX. " Wile the two
di scl ai med descriptive ternms cannot be ignored, and the narks
must the considered in their entireties, disclainmed matter is
typically less significant or |ess dom nant than other
conponents of trademarks. Tektronix, Inc. v. Daktronics, Inc.,
534 F.2d 915,189 USPQ 693 (CCPA 1976). The suggestive word
"SPORTSVMAN S" clearly has nore significance in creating the
comerci al inpression generated by each mark. The commerci al
i npressions these two narks create are simlar because the term
" SPORTSMAN S" dom nates each mark, and the disclai ned,
descriptive word which is conbined wth "SPORTSMAN S" in each
mar k has | ess source-identifying significance.

The third-party registration infornmati on nade of record by
the Exam ning Attorney establishes that the products w th which

these marks are used are rel at ed. In re Albert Trostel & Sons
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Co., 29 USPQ 1783 (TTAB 1993). A purchaser famliar wth the
registrant’s "SPORTSMAN' S M X" dried fruit and nut mx is likely
to assune that applicant’s "SPORTSMAN S CUT" snack foods are a
new or different food product fromthe same source.

Applicant’s trademark may be even nore likely to cause
confusion with the other cited registered trademark,
"SPORTSVMAN S. " Applicant’s mark appropriates that entire mark
and adds to it only a descriptive, disclainmed wrd. The goods
set forth in the application, neat-based snack foods, are
enconpassed within the "processed neats" identified in the cited
registration. Confusion is clearly likely when these very
simlar marks are used in connection with the sane products.

DECI SION:  The refusal to register under Section 2(d) of

t he Lanham Act is affirned.

R F. G ssel

G D. Hohein

G F. Rogers
Adm ni strative Trademark Judges
Trademark Trial & Appeal Board



Ser No. 75/476,918



Ser No. 75/476,918



